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Abstract

The right to bodily autonomy implicit under right to life and personal liberty as enshrined under
Article 217 of the Constitution may also be interpreted to include the right to modify or improve one's
body. The use of RFID technology that provides for microchipping in individuals have been in
existence for quite a while. While some consider the technology to be beneficial, the others are of
the opinion that the practice is unsafe, invasive and inhumane. However, the issue arises when such
unbridled right is used by individuals in enhancing their existing capabilities in a manner which
would give them definitive advantage over other non-enhanced human beings, resulting in class
divides and structural inequalities.
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Introduction

The rapid advancement in science and technology, has transformed our lives in
numerous ways.We are living in an era where gadgets have become an indispensable
part of our lives. From mathematical calculations to electronic dictionaries to GPS
navigation to e- payments, these days we are very much dependent on technology.
These technological innovations have not only changed our lives for the better; but has
also turned into extensions of our body. But then, what if these external aids that
augment our lives could be merged with the human body? Would that make individuals
less of a normal human being? From manufacturing assistive devices that are designed
to aid the people in their day-to-day activities to developing technologies that
collaborate people with artificial intelligence, there has been a gradual shift in the
approaches towards improving the quality of life.

With a view to integrating humans with technologies, emerged the concept of 'trans
humanism' The idea of trans humanism' was devised by Julian Huxley, who explained
the philosophy as improvising the human condition by the use of emerging
technologies, surpassing the traditional limitations of human body'. The scope of trans
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humanism extends to not only mitigation of diseases, illness or restoration of normal
bodily functions, otherwise incapacitated by accident or injury, but also to the process of
augmenting the existing intellectual and emotional capabilities in humans with the
view of transforming them into super intelligent beings. According to trans humanists,
with the responsible use of the emerging technologies we can eventually remold the
human beings to enhanced versions of themselves’. The vision therefore is to make use
of the technology into achieving a greater degree of control over our lives, augment the
human productivity and thereby create an opportunity tolive longer.

When technology enhances the human performance beyond the realms of what is
regarded as 'normal for human beings, the question arises as to whether an 'enhanced
human' or a' trans human' should be regarded as a human being? Whether 'trans
humanism' should be trivialized as mere bodily modifications? If technology enables
humans to enhance the bodily functions, and become augmented beings, should it be
restricted? If the restrictions are placed, would it tantamount to infringement of right to
bodily autonomy, a subset of right to life and personal liberty? If restrictions are not
placed, would it be a threat to humanity? Though these are individual choices which are
to be made, it has a huge bearing on the society as a whole and could in fact change the
way we live. Human microchip implantation and brain machine interface are two such
emerging human enhancement technologies which have gained popularity in the
recent times. Though these are promising technological innovations, it holds the
potential for misuse, especially if left unchecked. Thus, understanding the future
implications it is extremely important to frame a robust regulatory regime that focuses
on balancing the risk of misuse of human enhancement technologies with a desire not to
stifle the breakthrough innovations.

Human Microchip Implantation

The origin of RFID technology can be traced to World War II where it was used to detect
and warn the citizens of the approaching allied airplanes’. Consequently, with the
exploration of potential application of the technology in various fields, the RFID systems
became widely used in electronic tolling systems, smart ID cards, tracking of individual
goods, merchandise as well as pets and other animals’. Thus, an otherwise cumbersome
process of bulk reading, data transfer, inventory management, tracking and
identification of lost petsetc had become much easier with the use of RFID technology.

Gradually the application of RFID technology in humans gained considerable
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popularity. The first successful human microchip implantation was performed in 1998
on Mr. Kevin Warwick, a professor of cybernetics, who had inserted the chip on his arm
so as to track his movements within the University by means of a computer’. Over the
years, the significant developments paved way for the manufacture of Gen2 Compatible
RFID chips with better specification and features. The implantable RFID chips which are
in commercial use today are about the size of a grain and are designed to hold all relevant
information such as identity, details regarding health, payment, security clearances etc
of the concerned individual. There have been mixed responses in relation to the use of
RFID technology in humans. While some consider the technology as a boon to the
society, the others are of the opinion that the use of technology is extremely invasive and
in the long run would pose a threat to the health of the individual.

a. The Meow-Meow Case

In 2017, the courts for the very first time witnessed the issues pertaining to the right of
the individuals to modify their own body when a biohacker in Australia, Mr. Meow
inserted a travel chip into his hand so that he could travel hassle free without having to
carry and swipe the card every time he boarded a train’. In a legal action against Mr.
Meow for travelling without a valid ticket, the biohacker submitted that by swiping the
chip implanted onto his wrist, he had technically paid for the journey and that by
inserting the microchip in his hand, he had merely exercised his freedom of enhancing
the functionality of his body which can be attributed to right to bodily integrity protected
under the right to life of the individuals’. The transport authorities contended that there
was a violation of the terms and conditions in the card's use as cutting the chips in the
card and implanting the same in the body amounted to tampering. Indicating as to how
the law of the day ought to have been followed, Mr. Meow was fined and directed to pay
$220 along with legal costs for not being able to show a valid ticket at the time of
inspection. In an appeal by Mr. Meow, the District Court directed that the conviction be
set aside and upheld the legal costs.

The case highlights the inadequacy in the law to keep pace with the technological
advancements and raises questions on the aspects of bodily integrity and the legality of
bodily modifications. Though many condemned the extreme choices made by Mr. Meow,
it is predicted that taking into account the utility of the RFID technology, many more
individuals would voluntarily come forward wanting to get themselves chipped. From
locking and unlocking the doors to authorizing payments to storing relevant personal
data, the microchips inserted in the individuals have a lot to offer and it is interesting to
observe how over the years the mind set of the society has changed into accepting these
technologies for the sake of convenience.
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b. Microchipping the Workforce

In the recent times, embracing the new world of emerging technologies, many global
companies and organizations have started considering the prospects of microchipping
their employees. The chips inserted in the employees can reveal real time information
such as the time spent by the employee in the office, the duration of break, the amount
spent at the cafeteria etc’. The organizations claim that the RFID technology could be
the biggest boon as it ensures the effective monitoring of employees which contributes
to theirincreased productivity at work. Countries like Sweden have readily accepted the
human-technology interface and have already inserted microchips in thousands of its
citizens’. Despite the promising benefits, there are numerous concerns relating to the
long-term risks and uncertainties that these implants can have on the health, privacy
and safety of the individuals'.

Additionally, there have also been instances where the organizations have imposed
microchipping as a condition of employment, resulting in situations where the
employees are pressurized into either voluntarily/involuntarily accepting the chip
implants”. Right to life shall be interpreted to be inclusive of the right of individuals to
refuse any bodily implants. In view of this, as many as seven states which includes New
Hampshire, Oklahoma, Maryland, Wisconsin, California, Utah and North Dakota have
already passed legislations prohibiting mandatory microchipping in humans' and a few
more states are in the process of adopting similar legislations. In the increasing context
of employee surveillance, enhanced productivity and convenience, it is crucial to not
only consider the implications of microchipping but also to safeguard the individual
rights from the newly sanctioned technological advancements.

With an escalation in the number of human microchip implantation globally, it is only a
matter of time when the courts in India will have to deal with issues of similar nature.
Right to life and personal liberty guaranteed under Article 21 of the Indian Constitution
incorporates the right to bodily autonomy which includes the right of citizens to make
voluntary choices with respect to one's body, be it in relation to sexual activity,
procreation, medical care, body designing or other forms of bodily modifications such as
sex-reassignment surgery, cosmetic surgery etc. Though voluntary microchip
implantation could be interpreted as one such form of bodily modification which can be
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brought under the ambit of Article 21; it is to be noted that involuntary or rather forced
microchipping falls outside the purview of right to bodily integrity. The rise in human
microchipping also calls our attention to the potential dark side of the technological
innovation which includes the risk of data theft, malicious access, data manipulation
and infringement of privacy. In the wake of potential misuse of the RFID technology;
especially in relation to forced microchipping,it is extremely important to frame
appropriate laws and guidelines that not only regulate the process of microchipping but
also ensure the safety of the individuals opting to get themselves chipped. Additionally,
it is also essential to educate the citizens about the pros and cons in microchipping so
that citizens can make an informed choice regarding the same.

Brain-Machine Interface

Brain machine interface, also known as the neural interface is a promising technological
innovation that measures the activities of the brain and provides for a communication
pathway which supplements, enhances or restores the natural output, thereby
improving the quality of life”’. By detecting the brain signals and transmitting them to
digital devices, diagnosis of diseases becomes easier which in turn makes prevention,
rehabilitation and restoration of affected individuals, a possibility. The research
community is of the opinion that this is a powerful technology which can not only enable
people affected by disease, illness or otherwise incapacitated, to perform their normal
bodily functions but also improve the cognitive performances in humans.

Recently, in a study conducted by BrainGate, (a team of professional experts dealing
with developing Brain-MachinelInterface (BMI) technologies)the use of BMI in a clinical
trial participant was demonstrated. With the help of BMI, the participant who had been
suffering from cervical spinal cord injury was able to type words on the computer by
merely picturizing the hand motions involved while writing each of the alphabets™ . It
was observed that the 65-year-old clinical trial participant could type close to 90
characters per minute, which happens to be more than the previous record speed of 40
characters per minute. The research team is of the opinion that with the use of the
system, a person could type sentences at a rate similar to that of a person of the same
age, typing on a smartphone. This has by far been one of the fastest and accurate
techniques of decoding the handwriting by way of BMI and BrainGate is confident that
over the years it will be in a position to develop useful human enhancement technologies
that can permanently restore people's ability to communicate especially in cases where
they have been incapacitated by illness or injury.

Likewise, Neuralink, the company founded by Mr. Elon Musk is into developing a chip
that can connect the human brain to a digital device such as a phone or a computer. This
chip which is proposed to be placed in a portion of the skull mandates the involvement of
robotic surgeons who can perform the entire process with clear precision, thereby
negating any element of human error. Since the chip can be connected wirelessly on a
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digital device, monitoring as well as communication becomes a lot easier”. In August
2020, Neuralink showcased to the entire world the functionality of the implant in pigs.
Inthe live demo, three pigs were shown-one, which did not have any implant, the other,
which had the implant and the third which previously used to have the implant.
Clarifying how the implants posed zero adverse effects on the health of the pigs, Musk
demonstrated how the real-time information from the brain cells could in fact be
captured . It was also explained as to how by virtue of the chip implant, the pigs could be
trained to perform activities such as walking on the treadmills etc. Musk further
revealed that pigs were chosen for the trial because their skull structure and the dura
membrane were comparable to that of the humans'’. Being granted the breakthrough
device designation by the FDA, Neuralink is all set to start with the human trials this
18
year .

Though the technology promises to cure medical issues such as paralysis, dementia,
alzheimers, parkinson's, acute depression etc, there have been debates on how the
process could emerge as the biggest threat to humanity”. The studies have established
that BMIs could potentially be used to augment the human capacities, enabling an
individual to connect to the internet, download new skills, store or upload data from and
to a computer and thereby become an enhanced version of oneself or rather a 'smart
human®. However, the scientists as well as the human right activists have raised their
apprehensions on the misuse of BMIs especially in cases where it would be used for the
purpose of human enhancement. Taking into consideration the right of bodily autonomy
guaranteed to the individuals, it would be difficult to define and restrict the use of brain-
machine interface to certain specific cases. It would also be extremely difficult to
categorize the individuals based on the purpose with which they have undergone the
bodily implants. With the prospect of becoming enhanced humans, more people are
likely to opt for BMIs, which would further necessitate the implementation of different
mechanisms to evaluate and assess these individuals. Unless such definite mechanisms
evolve, there is also a risk where enhanced and non-enhanced individuals are compared
with one another to the disadvantage of the latter. The research studies and clinical
trials undertaken over past few years reveal that BMI is an extremely probable future
technology. Therefore, it is crucial to devise appropriate laws and regulations that can
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mitigate the deleterious effects of the technology, before it becomes widely used.

Conclusion

Today, people are compelled to transform themselves either out of a medical necessity or
mandatory condition of employment or merely owing to an aspiration to augment the
existing human capabilities so as to be enhanced individuals who are at a greater
advantage in comparison to others. The scientific and technological advancements are
already changing our perception towards human machine interface and is with time
turning into a reality. As far as the implantations in humans are concerned, it may not be
easy to distinguish implants made for therapeutic purpose from those made with an
object of enhancement. For example, if a learning disorder such as dyslexia in a child can
be resolved by means of a BMI, it would be difficult to determine whether it qualifies as
an implant for therapeutic purpose or an enhancement; given the fact that dyslexia is not
a disease but rather a condition a person is born with and often runs in families.
Likewise, if a person suffers from dyscalculia, a learning disability in Maths or
atelophobia, the fear of making mistakes or even athazagoraphobia, the fear of
forgetting or being forgotten, by merely implanting a chip in their body which can store
all the relevant data, should that be considered as a therapy or a form of human
enhancement? In order to explain what qualifies as a human enhancement, it is
primarily important to define what it means to be a normal human being'. Both human
rights and fundamental rights are inherent rights that are guaranteed to every 'human
being' or rather a '‘person' or a citizen. If the right to bodily integrity allows a person to
transform their body so as to become an enhanced human, can such individuals still
come under the purview of a 'person'? According to Salmond, "So far as legal theory is
concerned, a person is any being whom the law regards as capable of rights and
duties". Even if the terminology 'person' is given a broader interpretation so as to
include humans as well as trans humans, by virtue of the principle of justice, equity and
good conscience, it would be unjust and unreasonable to consider an enhanced and
non-enhanced individual on an equal footing. On the other hand, giving a narrow
interpretation so as to exclude an enhanced human from the purview of a 'person’' would
mean that any individual who undergoes bodily modifications, be it for a therapeutic
purpose or enhancement, ceases to be a ‘person' and therefore does not enjoy any of the
basic rights. All these raise a host of legal and ethical issues that requires careful
consideration.

In the present times when both scientific and technological developments are
advancing at a breakneck pace, it becomes really difficult to ascertain how much of
technology is 'too much of technology' so as to be labelled as a 'threat to humanity'. The
scientists who oppose the human enhancement technologies are of the opinion that
these emerging technologies would open the door to injustice and societal harm;
whereas, the supporters are of the view that these are tools to improve the human
condition and give us new options to make our lives better”. In the current Al driven
world, where humanoid robots have been granted citizenship™; the development and
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use of human enhancement technologies are certainly foreseeable. In the larger public
interest, it is therefore essential to assess the potential risks and vulnerabilities in
human enhancement technologies and further address the same through proactive laws
that strike a balance between the emerging innovations and fundamental rights of the
citizens.
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