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"An undertrial cannot be indefinitely detained in prison if there is a delay in concluding the trial.
The courts would ordinarily be obligated to grant bail if a timely trial is impossible and the accused
has been injail for an extended period".
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Abstract

Currently, the prisons in India are overcrowded, mainly due to the retention of many undertrials in
bailable and non-bailable cases. Several factors, which include present regulations, their
interpretation, and the intention and knowledge of various agencies involved in delivering justice,
have led to a situation of concern. The present circumstances will create unmanageable
administrative issues within the prison, leading to a considerable loss of faith in Indian criminal
Justice jurisprudence amongst ordinary citizens. The article aims to evaluate the existing
regulations of bail provisions for bailable and non-bailable offences and bring out the limitations of
law and practices which have increased the strength of undertrial in detention. Also, the issue of
anticipatory bail provisions shall be covered. Some of the much-needed reforms in the existing
mechanism shall be covered along with the recommendations for improvement.
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l. Introduction

The Indian legal system covers various exhaustive procedural mechanisms regarding
the grant of bail to ensure fair treatment to the accused under the law and, on the other
hand, ensures that the accused does not circumvent the law of the land, weakening the
victims' faith. The constitution's framers understood the delicate balance over such
sensitive issues of the relevant criminal procedures; however, they also perhaps failed to
anticipate the magnitude of adverse impact on those undertrials presently confined in
prison. Does the law adequately address the rights of all undertrials in a criminal
investigation? If yes, then perhaps nothing can be further contrary to the truth. In
actuality, the facts are not very encouraging. The 268th Law Commission report quotes,
"powerful, rich and influential obtain bail promptly and with ease, whereas the masses or
the common or poor languish in jails". The commission has categorically emphasised
that the bail conditionality should be on the case's merit rather than the accused's status.
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It also raised concern that 67 per cent of the cases rendered trials are in prison”. The
natural consequence of the frequent denial of bail is that the prison's capacity has been
exploited to a magnitude, amounting to severe administrative issues. National Crime
Records Bureau (NCRB) has given rising figures of undertrial prisoners who represent
the economically weaker sections, deprived classes, and minority communities without
education and financial capability to protect their rights’.

Bail is a rule rather than an exception in the legal fraternity, especially in cases of
bailable offence. In Rasiklal v. Kishore Khanchand Wadhwani AIR 2009 SC 1341, the
court stated that in a bailable offence, there is no question of discretion in granting bail
as the words of section 436 are imperative’. Section 436 to 450 of the CrPC mentioned the
provisions under which the Session Court and Superior Court can grant bail to the
accused. The genesis of adding the bail provision to the guilty was that the guilty was
assumed to be innocent until proven otherwise. Therefore, it becomes essential to
understand the various bail provisions in the Indian legal system for bailable and non-
bailable offences and analyse the causes of the significant strength of undertrial
prisoners in Indian prisons. The paper will cover the law on the issue of bail, critical
judgements, and the present status of undertrial prisoners, and it will recommend
measures for improving the present conditions. The paper's content will be valuable for
all those interested in criminal law procedures.

I1. Bail Mechanism in Bailable and Non-bailable Offences

In cognisable offence, the police, while undertaking the investigation, can arrest the
suspect without a warrant as per section 57 of the Criminal Procedure Code (CrPC) if the
investigation is by an investigating officer of the rank of a sub-inspector’. The suspect is
produced before the magistrate within 24 hours as per law. The magistrate may grant the
police his custody on the case's merit. Under section 167 CrPC, the magistrate will not
grant the custody of the accused to the police beyond 15 days’. He also holds the
discretion for deciding whether the accused goes to police custody or judicial custody. In
the executive magistrate's case, the custody period cannot be beyond seven days’. While
assessing the case's merits, if the magistrate feels that the police custody is
unwarranted, he can send the accused to judicial custody, which cannot be beyond 90
days, where the accused faces a charge for an offence punishable by imprisonment for a
period, not less than ten years’. If the offence is punishable by less than ten years,
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judicial custody cannot be more than 60 days. Beyond the provision of such a period of
judicial custody, the accused is eligible for bail at the pre-cognisance stage if the charge-
sheet has still not been filed in court by the police. The accused's detention order by a
magistrate mandates forwarding a copy of the order with reasons for the detention to the
office of the Chief Judicial Magistrate’.

However, if the magistrate believes that the accused has not committed any non-
bailable offence, the charges still need investigation; he may grant bail to the accused
under section 437 (2) CrPC”. In the case of Seema Singh vs Central Bureau of
Investigation AIR 2018 SC 2161, the court stated that the accused charged with a
serious offence by itself is not grounds to deny him bail if other circumstances justify the
grant of bail . The granting of bail is merely the entrustment of the accused person to
those who give his sureties for being available subsequently for the legal proceedings.
The bail may have the condition that the person giving the accused's surety deposits a
sum of money as a bond. The genesis of bail is that the law considers the accused
innocent until proven guilty. However, if the same court feels the accused will be under
custody later, he may cancel his bail under section 437 (7) CrPC™.

The bail is often rejected due to a lack of competent legal aid unavailable to the accused
to represent his case in front of the magistrate. Many of the accused cannot hire
competent lawyers to represent their cases, and the free legal aid (generally through
District Legal Aid Services Authority) available through the legal provision (Article 22 of
the constitution guarantees an accused legal representation in the court of law) often
proves inadequate to take up the case justifiably in front of the court. The law
enforcement agencies involved in the case and the lower court must be well-versed in
providing bail in bailable (under section 436 CrPC, the bail can be granted by the police
station itself) and non-bailable offences while considering granting bail to the accused.
There have been several cases on record in which, on scrutiny of facts, it was realised
that there was a sheer lack of knowledge of provisions of the grant of bail amongst the
authorities, which was avoidable and caused undue delay. Here, the question arises as
to why granting bail is essential to the accused. Only once the accused is on bail would
he have a fair opportunity to prepare his case backed with evidence and witnesses to
prove his innocence, which otherwise will be adversely impacted if he is in prison or
custody. The genesis for the grant of bail culminates from the essential provision of
Article 21 of the constitution, which states that each individual has a right to safeguard
his/her liberty, and any undue detention or arrest violates such right.
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If the trial court rejects the bail petition of the accused, he may approach the High Court
for bail under the provision of section 439 CrPC". The Supreme Court, in Himanshu
Chandravardhan Desai v. State of Gujarat AIR 2006 SC 179, stated,"the Supreme Court
should not ordinarily, save in exceptional cases, interfere with orders granting or
refusing bail by the High Court because the High Court should generally be the final
arbiter in such cases"". Once the police file the charge-sheet as per section 173 CrPC, the
magistrate under section 309 CrPC can hand over the accused to the police on remand .
However, a reasonable amount of delay has been observed in several cases regarding
the execution and implementation of these procedures. In 2005, the Supreme Court took
notice of this fact. In the case of Bhim Singh v. the Union of India, an amendment in
section 436A (section 436 of the CrPC deals with bailable offence) created a provision
that any accused who has served about half the period of maximum punishment
awardable under the offence shall be granted bail .The detention by denial of bail to any
accused should not be used as a punitive measure by the state. Some of the provisions of
the grant of bail are also in desperate need of reform. For instance, monetary assurance
asked by courts as a precondition for the grant of bail makes it utterly impossible for poor
people to benefit from the provisions, adversely impacting their liberty. Some cases of
plea bargaining have come before the courts due to disadvantages faced by the deprived
class, who, as an alternative, opt for it to ensure a reduced sentence.

Suspects charged under special laws, for instance, the Narcotics Substance and
Psychotropic Drugs (NDPS) Act 1985, the Arms Act 1959, terrorist acts, and other
unlawful activities, are booked under non-bailable provisions. Although the CrPC
defines a bailable offence as having a punishment of fewer than three years and a non-
bailable offence with more than seven years, it still does not explicitly define bail itself,
leaving the scope of interpretation by the courts. The court examines the nature of the
accusation, the severity of punishment, and the type of evidence in existence before
considering the accused's bail application. If the court believes the release of the
accused will jeopardise the complainant's safety or lead to tampering with the evidence,
it may deny the bail.

Under conditions where the police investigation is incomplete, even within six months,
the magistrate can close the investigation if he feels that further delay would not assist
in imparting justice to the concerned parties. Such a magistrate's decision is challenged
in the session court under section 167 (6) of CrPC".

I1l. Provisions of Anticipatory Bail

The accused has a provision to apply for anticipatory bail under section 438 CrPC if his
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arrest is possible under a non-bailable offence”. Filing an FIR is not a prerequisite for
seeking relief under anticipatory bail. The provision of anticipatory bail in the Indian
criminal legal system came on the recommendation of the 41st Law Commission report
of 1969". The provision of anticipatory bail protected individuals against any form of
false accusation. However, the courts have a broad discretionary power while deciding
upon the grant of anticipatory bail and cannot be taken as a right. The session or high
court can give anticipatory bail over such matters. For instance, the Kerala High Court
granted anticipatory bail to filmmaker Aisha Sultanain a sedition case against her for a
slanderous remark against Lakshadweep administrator Praful Khoda Patel®. During a
debate on a Malayalam news channel, Sultanawas critical of the administration's
handling of the political crisis in Lakshadweep. During several case hearings related to
anticipatory bail, the courts opined that the provision would be valid when the accused
is arrested. Some conditionality added to anticipatory bail include invoking the
provision only when the offence is non-bailable and the accused is sure of his likely
arrest. The session court and the higher courts hearing the anticipatory bail need to
consider the facts of the case and other circumstances with strict criteria before
allocating anticipatory bail. On the final hearing regarding the grant of anticipatory bail,
the person applying for the same must be present in court. The court may exercise the
power of placing specific refraining orders on the person granted anticipatory bail. For
instance, the court may ask the applicant to surrender his passport as a precondition for
the grant of anticipatory bail. To ensure an unhindered police investigation, the court
may direct the person granted anticipatory bail to appear before the police on a routine
basis.

The Criminal Amendment Bill 2018 added clause 4 to section 438 CrPC*. As per the
amendment, a person accused of committing rape of women under 16 years will not get
anticipatory bail. Further, under section 18, anticipatory bail shall stand denied for the
accused charged under Scheduled Caste and Scheduled Tribes (Prevention of Atrocities
Act) 1989. In other cases, the anticipatory bail will continue even if the police have filed
the charge sheet in court. Nevertheless, again, in serious crimes like dowry death,
anticipatory bail can be denied to the applicant.

Here, it is essential to acknowledge that anticipatory bail provisions should be exercised
with utmost caution. However, having a preconceived legal perspective regarding
anticipatory bail leading to a complete denial of the same is against the spirit of criminal
legal jurisprudence. There have been several cases where the Supreme Court had to
interpret the provisions of anticipatory pay applications, which Allahabad High Court
denied as a matter of precedence with the viewpoint that if criminals were granted
anticipatory bail, they are bound to impact the trial of the case adversely. Making a note

"*Singh, Meera Kumari. "Anticipatory Bail Provisions in India: A Review." [UP Law Review 10, no. 1(2020).
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of this the Supreme Court judge J. Markandey Katju commented, "I make a strong
recommendation to the Uttar Pradesh government to immediately issue an ordinance to
restore the provisions for anticipatory bail and empower the Allahabad High court as
well as the sessions courts in the state to grant anticipatory bail ™',

IV. Rights of Arrested Persons

Article 21 of the Indian Constitution safeguards the accused undertrials or even
convicts”. Each arrested person under Article 14 has a right to a fair and just trial, where
he must be treated equally before the law. Under Article 22 (1), the accused is entitled to
know the grounds of his arrest and must be informed of his right to seek bail*. Section 50
of CrPC gives guidelines to police officers for disclosure of such information, which
arrests without a warrant™. The police are also mandated under section 50 A to inform
the relatives of the accused regarding his police custody.

If the accused desires, he can remain silent and be represented through a lawyer under
section 41 D and section 303 of CrPC”. As per Article 20 (2), no person can be a witness
against himself by force. Under section 304 of CrPC, the state must provide legal counsel
if he cannot hire a lawyer independently”. The provision for the same is in Article 39 A of
the constitution”. The accused has the right tobe produced within 24 hours before the
magistrate when the arrest is without a police warrant.

Further, under section 54 of CrPC, the accused also has the right to request the
magistrate for his medical examination if he has been through any physical ordeal
during immediate arrest by the authorities”. Besides those mentioned above, other
procedural legal provisions safeguard the accused's rights while under arrest. Still, there
are frequent accusations of unfair treatment of undertrials even after such provisions.
The status of such undertrial in prisons in India is an issue of grave concern and needs to
be addressed on priority.

V. Status of Under Trial Accused in Prison

As per the 2017 details, nearly 67 per cent of prisoners in Indian jails are under trial®.
Many of them have been waiting for years for their trial to commence. Thus, the question
iswhy these accused have not been granted bail under the existing legal provisions. The
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facts on the ground on the issue are rather shocking. According to the National Crime
Records Bureau (NCRB) report, the young men and women in prison primarily represent
that section of society with no education or primary education and belong to the
minority class with denigrated socio-economic status®. Most of them lack the financial
resources to hire legal counsel for applying for bail and have no extended legal support
from the state for fair representation. The Supreme Court has called the prevailing status
of undertrials in Indian prisons "a crying shame on the judicial system, "but the
circumstances have still failed to improve.

As per the National Crime Record Bureau report of 2020, there are 1387 prisons across
the country, including the central, district, sub-district, women's jail, open, unique, and
all other types ofjails in which 4,18 536 inmates have been locked”. Most of these prisons
are overcrowded and lack basic amenities. Out of the total inmates in prison 2, 82, 866
are under trial, facing confinement for several years. Nearly 42.5 per cent of prisoners in
the Indian jail are between the age group of 18 years to 30 years, and another 44.5 per
cent are between the age of 30 years to 50 years. These statistical details are on the rise,
and the blatant mismanagement of bail provisions for the undertrial cannot be further
ignored by all the stakeholders involved in the procedures of law.

VI. Cases of Undertrials in Custody for Prolong Period

A strength of nearly three lakhs under trial prisoners is considerably very high, reflecting
upon the existing weakness of the Indian judicial system and the policy of the central
and the state governments, which has continued unchecked for several years. In past
laws, commissions have highlighted the issue of undertrial prisons. Some of the cases of
undertrial prisoners are as follows: -

1.  Ali Mohammad Bhat. In 2019, Ali was acquitted of the charges of terror attack in
1996 in the Lajpat Nagar blast after spending 23 years in prison”. There were
additional charges framed against him under the POTA Act for the blast in Samleti
village in Rajasthan. The individual belonged to Kashmir and had a shawl business
in Nepal, from where his arrest on a terror plot took place. The investigating
agencies had failed to draw out any direct evidence regarding the involvement of
the individual in the terror act, even when he was under detention for such a long
period. The case reflected gross misuse of legal power by detaining the accused and
denying him the right to bail.

2. Mohammad Magbool Shah. In the same terror case of 1996, Shah's name was on the
charge sheet filed by Delhi Police. He spent 14 years in jail without bail until his final
acquittal of the charges by the court. However, again, the individual belonged to
Kashmir. Shah was merely 14 years old when he was framed for the crime and failed

*'Ghosh, Arijeet, and Sai Bourothu. "Existing beyond constitutional rights: Transgender persons in Indian
prisons." (2021).
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to be granted bail during the entire period”. The court finally acquitted him of all
charges.

3. BalaSingh. The individual remained in prison until 2017 without bail for ten years in
Uttar Pradesh till the police realised that he was a case of mistaken identity.
Witnesses in the case admitted to the individual's wrongful identity”. He faced
charges of murder committed not by him but by his brother. The entire case
reflected the existing fault lines within the criminal judicial procedures.

The individuals were charged with severe, non-bailable crimes in the above-mentioned
cases. Apart from these cases, several other cases involving bailable offences exist
where the accused has spent a substantial amount of time in detention. There is a need
forlegal reforms to address the issue of grant of bail. If the problem is left unaddressed, it
will not only create administrative concerns in overcrowded prisons but also lead to a
loss of faith of ordinary citizens in the judiciary's capability and capacity of the legislative
and the executive regarding the maintenance of the rule of law within the state. Based
on the above analysis, there are some recommendations for implementation and
increasing the efficiency of the provisions for the grant of bail, especially to undertrial
prisoners.

VII. Conclusion

Many undertrials are presently in prison due to denial of bail. As the phenomenon has
become a rising trend, a massive prison strength comprises the undertrial, leading to
prison management concerns. In most cases, the bail denial is due to the poor state of
the provisions rather than the seriousness of the offence committed. Some undertrial
prisoners have already spent many years in prisons at par with the actual punishment
term applicable for the offence. Some of the undertrials are in detention for petty crimes
that are bailable. However, they have not been released due to poor representation and
issues of surety and bond. In the cases where the offence is non-bailable, the accused
who are influential and have financial resources have been able to acquire bail
compared to those who come from the marginalised segment of society. This disparity in
the allocation of bail to those undertrial prisons needs reforms.

Further, the paper also covered the aspect of anticipatory bail and the strictness required
of the judicial system before the accused are granted anticipatory bail, which was
discussed in detail. The article attempted to cover the existing bail mechanism under
bailable and non-bailable offence charges in India and the arrested person's rights. The
status of undertrial prisoners and a few actual cases were covered. Finally,
recommendations address the bail issues of the undertrial prisoners.

VIlIl. Recommendation for improving conditions for Undertrial
Prisoners

There is an urgent need to improve the status of undertrial prisoners detained in Indian
prisons. Such unwarranted delay in granting bail to the undertrial lowers the image of

*Jamia Teachers' Solidarity Association (JTSA). "Framed, Damned, Acquitted: Dossiers of a 'very'Special Cell."
Social Change 43, no. 1(2013):111-124.
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the Indian judicial system. Some of the recommendations for improving the status of the
undertrials are as follows: -

1.

Speedy Trial. Those undergoing trial must get a speedy trial, and the court must
prioritise the cases for hearing. The average period for a case to be trial is five to six
years. By the time the cases undergo finalisation in the session court, 15 years
would have passed. Then, such cases are represented in the court of appeal,
causing further delays in time. The accused must get bail in case of a trial delay.
There is a need to create a mechanism wherein a time limit is specified for speeding
up the trials, thereby restoring faith in the criminal Legal jurisprudence. Here, it is
equally important to address the increasing availability of courts and judges, which
will appropriately empower them to address cases without overload. Unless the
present functional structure of lower courts is reformed in India, the capacity
building to handle the increasing load of cases shall remain inadequate.

Changes in the Legal Provisions. There is also a need to re-examine the existing
legal provisions in the Indian judicial system. For instance, the Narcotic Drugs and
Psychotropic Substances (NDPS) Act of 1985, where the accused is guilty until
proven innocent, and many individuals are locked up in prisons®. Today, the act has
only led to the arrest of those who themselves are victims of drug abuse rather than
the arrest and indictment of those who are involved in the nexus of the drug supply
within the country. Several nations are changing their approach to dealing with
drug problems and are developing a legal mechanism which is less harsh on the
users of drugs and focuses on apprehending those involved in its production and
supplies. The court needs to compassionately consider such prisoners who are
themselves victims of drug abuse and require physical and mental medical
assistance and adequate legal relief. Then, there are several other persons in
detention for petty bailable offences. As a measure of such relief, the Supreme Court
Legal Aid Committee representing Undertrial Prisoners v. Union of India, 1994 (6)
SCC 731 directed the release of undertrial prisoners who had already done half the
punishment of the actual offence”.

Legal Counsel for the Accused. There are several undertrial cases where many are
languishing in prisons due to a lack of competent legal counsel. If they are provided
with competent lawyers to represent their case, many of them would be able to get
bail. There is a need to increase the number of proper legal services available to
those from poor backgrounds who cannot pay for their legal representation. There
have been instances where, due to the prisons being in the outskirts of cities and
towns, the undertrials have barely been able to interact with their lawyers allocated
under free legal aid, thereby poorly representing their case in the court of law for
grant of bail. Such functional problems also need to be identified and duly
addressed.
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