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49incidents are actually reported to the police .  A comparison of data of the National 

Family Health Survey and the National Crime Records Bureau specifically points 

towards the problem of under-reporting of cases of domestic violence, revealing thereby 
50that existing records show only a tip of the iceberg.  

The problem of violence against women behind closed doors is said to have risen sharply 

in course of the Covid 19 pandemic, during which many victims were trapped with their 

abusive partners at home, due to lockdown measures imposed by the government to 
51contain the spread of the novel corona virus .  In March, 2021, the National Commission 

for Women reported an unprecedented spike in cases of domestic violence, with the 
52numbers jumping from 2960 in 2019 to 5297 in 2020 .  Complaints of domestic violence , 

the NCW reported, now account for about one-fourth of all complaints of crimes against 

women and the problem that was once just chronic , has now become potentially 

infectious due to causes that are an inevitable consequence of the pandemic. However, 

an absolute lack of understanding of what section 498-A connotes, along with a plethora 

of confusing judicial decisions in this area has led Indian women to the nadir of 

exploitation in marriages- with very little scope to activate the criminal justice system in 

their favour. In this context, the beginning of any change in the direction of women's 

welfare in cases of 498-A can be made only by sensible police response, that is not 

guided by misconceptions generated by conflicting judicial decisions.

⁴⁹Id.

⁵ ⁰Paya l  S e th ,Decod ing  ex ten t  to  wh i ch  DV  i n  unde r  r epo r ted  i n  I nd i a ,  THE  WI RE  
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Abstract

The Consumer Protection Act 2019 has repealed the Consumer Protection Act of 1986. "The 2019 

Act has also established a Central Consumer Protection Authority ("CCPA"). The CCPA is a 

regulatory authority under the Act with powers of investigation, inquiry and injunctive actions. The 

primary objective of the CCPA is to regulate matters pertaining to violation of rights of consumers, 

unfair trade practices and false or misleading advertisements that are prejudicial to the interests of 

public and consumers". 

'Product Liability' has been defined for the first time under the Consumer Protection Act, 2019 (CPA 

2019 Act). "As per the Consumer Protection Act 2019, the product liability means the responsibility 

of a product manufacturer or product seller, or product service provider, to compensate for any 

harm caused to a consumer by a defective product manufactured or sold or by deficiency in services 

in relation to the product". 

In my paper I have made an attempt to discuss the liability of the Product Manufacturer, Product 

Seller and foreign Manufacturer. The paper has three parts, the first one defines the Product 

Liability and its various forms and the second Part deals with the Product Liability and its different 

aspects under which the liability can be fixed and the third one is the defenses and exceptions 

available to the Service Providers, manufacturers etc. Moreover, the paper includes the analyses of 

the recent guidelines which has been issued by the CCPA on July 20, 2022. They have also 

mentioned the liability in case the guidelines are not followed appropriately by the Manufacturers 

and Sellers.

1. Introduction

The Consumer Protection Act 2019 has repealed the Consumer Protection Act of 1986. 

"The Consumer Protection Act 2019 Act has also established a Central Consumer 

Protection Authority (CCPA)"."The CCPA is a regulatory authority under the Act with 

powers of investigation, inquiry and injunctive actions. The primary objective of the 

CCPA is to regulate matters pertaining to violation of rights of consumers, unfair trade 

practices and false or misleading advertisements that are prejudicial to the interests of 

public and consumers". 

The 2019 Act has intentionally, included the concept of product liability with an object to 

replace the concept of 'caveat emptor' i.e, let the buyer beware doctrine with the concept 

of 'caveat venditor' i.e., let the seller beware, in practice. However, most of its provisions, 
1that includes the chapter on product liability came into effect in July 20, 2020 .
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'Product Liability' has been defined for the first time under the Consumer Protection Act, 

2019 (CPA 2019 Act). "As per the Consumer Protection Act 2019, the product liability 

means the responsibility of a product manufacturer or product seller, or product service 

provider, to compensate for any harm caused to a consumer by a defective product 
2manufactured or sold or by deficiency in services in relation to the product"  . As per the 

section 2(34) of the Act, "product liability" means the "responsibility of a product 

manufacturer or product seller, of any product or service, to compensate for any harm 

caused to a consumer by such defective product manufactured or sold or by deficiency in 

services relating thereto". 
It means that under the Product liability, in case any harm is caused to the consumer due 

to the defective product manufactured, or it is sold, or if there is any deficiency of services 

is found then the manufacturer, seller and service provider shall be held responsible 

respectively.
However, there are various other aspects that need to be discussed while discussing the 

Product Liability under the Consumer Protection Act, 2019. 
In my paper I have made an attempt to discuss the liability of the Product Manufacturer, 

Product Seller and foreign Manufacturer. I have discussed the Product liability in the 

cases of Market Place, where the goods are just displayed for sale. In this paper the 

emphasis is explain the liability of the several manufacturers as well as the defenses 

which can be taken by the Product Manufacturers, Sellers and Service Providers etc. I 

have discussed the Liability, issues, causes and the defenses and exception in detail 

under the Product Liability. 
The paper has three parts, the first one defines the Product Liability and its various forms 

and the second Part deals with the Product Liability and its different aspects under 

which the liability can be fixed and the third one is the defenses and exceptions 

available to the Service Providers, manufacturers etc. Moreover, the paper includes the 

analyses of the recent guidelines which has been issued by the CCPA on July 20, 2022. 

They have also mentioned the liability in case the guidelines are not followed 

appropriately by the Manufacturers and Sellers.

2. Product Liability Under the Consumer Protection Act, 2019
It is important to discuss what is a product under the Consumer Protection Act, 2019 

(hereinafter referred as CPA, 2019). Section 2(33) of the CPA, 2019 defines that product 

"means any article or goods or substance or raw material or any extended cycle of such 

product, which may be in gaseous, liquid, or solid state possessing intrinsic value which 

is capable of delivery either as wholly assembled or as a component part and is produced 

for introduction to trade or commerce, but does not include human tissues, blood, blood 
3products and organs"  ;

It means that any article, substance or raw material however, it does not include the 

human tissues, blood or organs as a product under the CPA, 2019.
Moreover, under chapter VI of the Consumer Protection Act, 2019 Section 82 to 87 of the 

Consumer Protection Act, 2019 explains the Product Liability in detail. The CPA, 2019 

has added the product liability and it has explained the situations where a claim for 
4compensation under a product liability action would be available for 'harm'  caused by a 

'defective' product manufactured by a product manufacturer or serviced by a product 

service provider or sold by a product seller. 

²Section 2(34) of the CPA Act, 2019.

³Section 2(33) of the Consumer Protection Act, 2019

⁴"product" means “any article or goods or substance or raw material or any extended cycle of such product, 

which may be in gaseous, liquid, or solid state possessing intrinsic value which is capable of delivery either as 

wholly assembled or as a component part and is produced for introduction to trade or commerce, but does not 

include human tissues, blood, blood products and organs;”

⁵"harm", in relation to a product liability, includes, “ (i) damage to any property, other than the product itself; (ii) 

personal injury, illness or death; (iii) mental agony or emotional distress attendant to personal injury or illness 

or damage to property; or (iv) any loss of consortium or services or other loss resulting from a harm referred to 

in sub-clause (i) or sub-clause (ii) or sub-clause (iii), but shall not include any harm caused to a product itself or 

any damage to the property on account of breach of warranty conditions or any commercial or economic loss, 

including any direct, incidental or consequential loss relating thereto”.

⁶"defect" means “any fault, imperfection or shortcoming in the quality, quantity, potency, purity or standard 

which is required to be maintained by or under any law for the time being in force or under any contract, 

express or implied or as is claimed by the trader in any manner whatsoever in relation to any goods or product 

and the expression "defective" shall be construed accordingly”.

⁷Under Section 3 (g) of Consumer Protection (E-Commerce) Rules, 2020

5As per the CPA, 2019, section 2(22) of the Act defines Harm . Harm', in relation to a 

product liability has been described in three ways firstly, any damage to any property 

other than the product itself, secondly, in case of any personal injury, illness and thirdly, 

death and mental agony or emotional distress, etc. 
It means that any harm to the product is not considered as harm or it shall not include 

any damage to the property on account of breach of warranty conditions or any 

commercial or economic loss including any direct, incidental or consequential loss 

relating thereto. 
6Further, the Section 2(10) of the CPA, 2019 defines 'defect' . "Defect means any fault, 

imperfection or shortcoming in the quality, quantity, potency, purity or standard, which 

is required to be maintained by or under any law or contract, express or implied or as is 

claimed by the trader in any manner whatsoever in relation to any goods or product. So, it 

means, in order to claim product liability, consumer needs to prove that the harm had 

caused due to a 'defective' product".
The CPA, 2019 also distinguishes between the roles of a product manufacturer, product 

seller and service provider, and each one has a separate criterion to attract the product 

liability. 

2.1. Product Liability under the Goods sold for free of Cost
In another situation of 'harm' caused from a product. It means if the good is not 

purchased after paying consideration, however, it is free of cost provided to the 

consumer with some other product. 
However, the goods purchased with consideration has no defect and the complementary 

gift which was provided has a defect. Then under the CPA, 2019, the situation needs 

much attention whether the definition of 'harm' may cover the defect available under 

free of cost goods or not? Under the section 2(22) may be considered, if the free of good 

was provided with some article or product which was charged by the seller then any 

harm, even, if it is caused by the purchaser from the free of cost good, still it may fall 

under the purview of section 2(22) of CPA, 2019.

2.3. Product Liability and 'Market Place'
A Market Place is a place that provides a platform to buyers and sellers. Can Market 

place be held liable under the CPA, 2019 or not? It depends upon the services provided by 

the market place. Let us discuss the definition of Market place, as per the definition 

"marketplace e-commerce entity""means an 'e-commerce entity which provides an 

information technology platform on a digital or electronic network to facilitate 
7transactions between buyers and sellers" .

14(1) DLR (2022)
AN ANALYTICAL APPROACH WITH SPECIAL REFERENCE TO THE RECENT 

GUIDELINES OF CENTRAL CONSUMER PROTECTION AUTHORITY (CCPA) 2022



62 63

'Product Liability' has been defined for the first time under the Consumer Protection Act, 

2019 (CPA 2019 Act). "As per the Consumer Protection Act 2019, the product liability 

means the responsibility of a product manufacturer or product seller, or product service 

provider, to compensate for any harm caused to a consumer by a defective product 
2manufactured or sold or by deficiency in services in relation to the product"  . As per the 

section 2(34) of the Act, "product liability" means the "responsibility of a product 

manufacturer or product seller, of any product or service, to compensate for any harm 

caused to a consumer by such defective product manufactured or sold or by deficiency in 

services relating thereto". 
It means that under the Product liability, in case any harm is caused to the consumer due 

to the defective product manufactured, or it is sold, or if there is any deficiency of services 

is found then the manufacturer, seller and service provider shall be held responsible 

respectively.
However, there are various other aspects that need to be discussed while discussing the 

Product Liability under the Consumer Protection Act, 2019. 
In my paper I have made an attempt to discuss the liability of the Product Manufacturer, 

Product Seller and foreign Manufacturer. I have discussed the Product liability in the 

cases of Market Place, where the goods are just displayed for sale. In this paper the 

emphasis is explain the liability of the several manufacturers as well as the defenses 

which can be taken by the Product Manufacturers, Sellers and Service Providers etc. I 

have discussed the Liability, issues, causes and the defenses and exception in detail 

under the Product Liability. 
The paper has three parts, the first one defines the Product Liability and its various forms 

and the second Part deals with the Product Liability and its different aspects under 

which the liability can be fixed and the third one is the defenses and exceptions 

available to the Service Providers, manufacturers etc. Moreover, the paper includes the 

analyses of the recent guidelines which has been issued by the CCPA on July 20, 2022. 

They have also mentioned the liability in case the guidelines are not followed 

appropriately by the Manufacturers and Sellers.

2. Product Liability Under the Consumer Protection Act, 2019
It is important to discuss what is a product under the Consumer Protection Act, 2019 

(hereinafter referred as CPA, 2019). Section 2(33) of the CPA, 2019 defines that product 

"means any article or goods or substance or raw material or any extended cycle of such 

product, which may be in gaseous, liquid, or solid state possessing intrinsic value which 

is capable of delivery either as wholly assembled or as a component part and is produced 

for introduction to trade or commerce, but does not include human tissues, blood, blood 
3products and organs"  ;

It means that any article, substance or raw material however, it does not include the 

human tissues, blood or organs as a product under the CPA, 2019.
Moreover, under chapter VI of the Consumer Protection Act, 2019 Section 82 to 87 of the 

Consumer Protection Act, 2019 explains the Product Liability in detail. The CPA, 2019 

has added the product liability and it has explained the situations where a claim for 
4compensation under a product liability action would be available for 'harm'  caused by a 

'defective' product manufactured by a product manufacturer or serviced by a product 

service provider or sold by a product seller. 

²Section 2(34) of the CPA Act, 2019.

³Section 2(33) of the Consumer Protection Act, 2019

⁴"product" means “any article or goods or substance or raw material or any extended cycle of such product, 

which may be in gaseous, liquid, or solid state possessing intrinsic value which is capable of delivery either as 

wholly assembled or as a component part and is produced for introduction to trade or commerce, but does not 

include human tissues, blood, blood products and organs;”

⁵"harm", in relation to a product liability, includes, “ (i) damage to any property, other than the product itself; (ii) 

personal injury, illness or death; (iii) mental agony or emotional distress attendant to personal injury or illness 

or damage to property; or (iv) any loss of consortium or services or other loss resulting from a harm referred to 

in sub-clause (i) or sub-clause (ii) or sub-clause (iii), but shall not include any harm caused to a product itself or 

any damage to the property on account of breach of warranty conditions or any commercial or economic loss, 

including any direct, incidental or consequential loss relating thereto”.

⁶"defect" means “any fault, imperfection or shortcoming in the quality, quantity, potency, purity or standard 

which is required to be maintained by or under any law for the time being in force or under any contract, 

express or implied or as is claimed by the trader in any manner whatsoever in relation to any goods or product 

and the expression "defective" shall be construed accordingly”.

⁷Under Section 3 (g) of Consumer Protection (E-Commerce) Rules, 2020

5As per the CPA, 2019, section 2(22) of the Act defines Harm . Harm', in relation to a 

product liability has been described in three ways firstly, any damage to any property 

other than the product itself, secondly, in case of any personal injury, illness and thirdly, 

death and mental agony or emotional distress, etc. 
It means that any harm to the product is not considered as harm or it shall not include 

any damage to the property on account of breach of warranty conditions or any 

commercial or economic loss including any direct, incidental or consequential loss 

relating thereto. 
6Further, the Section 2(10) of the CPA, 2019 defines 'defect' . "Defect means any fault, 

imperfection or shortcoming in the quality, quantity, potency, purity or standard, which 

is required to be maintained by or under any law or contract, express or implied or as is 

claimed by the trader in any manner whatsoever in relation to any goods or product. So, it 

means, in order to claim product liability, consumer needs to prove that the harm had 

caused due to a 'defective' product".
The CPA, 2019 also distinguishes between the roles of a product manufacturer, product 

seller and service provider, and each one has a separate criterion to attract the product 

liability. 

2.1. Product Liability under the Goods sold for free of Cost
In another situation of 'harm' caused from a product. It means if the good is not 

purchased after paying consideration, however, it is free of cost provided to the 

consumer with some other product. 
However, the goods purchased with consideration has no defect and the complementary 

gift which was provided has a defect. Then under the CPA, 2019, the situation needs 

much attention whether the definition of 'harm' may cover the defect available under 

free of cost goods or not? Under the section 2(22) may be considered, if the free of good 

was provided with some article or product which was charged by the seller then any 

harm, even, if it is caused by the purchaser from the free of cost good, still it may fall 

under the purview of section 2(22) of CPA, 2019.

2.3. Product Liability and 'Market Place'
A Market Place is a place that provides a platform to buyers and sellers. Can Market 

place be held liable under the CPA, 2019 or not? It depends upon the services provided by 

the market place. Let us discuss the definition of Market place, as per the definition 

"marketplace e-commerce entity""means an 'e-commerce entity which provides an 

information technology platform on a digital or electronic network to facilitate 
7transactions between buyers and sellers" .

14(1) DLR (2022)
AN ANALYTICAL APPROACH WITH SPECIAL REFERENCE TO THE RECENT 

GUIDELINES OF CENTRAL CONSUMER PROTECTION AUTHORITY (CCPA) 2022



It means, in those cases, "if the additional services are provided by the marketplace only 

then the market place can be held liable". It means that if "market place acts as a product 

manufacturer or service provider as defined under the CPA, 2019 only then the 

'marketplace' may be liable if in case,the product liability claim arises. It may arise in two 

situations, i.e., express warranty given by the manufacturer or the services provided by 

the market place, independent from the manufacturer's liability."
For example, the market place may be held liable in case of express warranty provided by 

the market place which is independent from the manufacturer's warranty. Or in case the 

services are provided for example, installation etc. in relation to the product.

2.4. Liability in case of Several Manufacturers are involved
The liability may arise when more than one manufacturer' is involved. In the case of 

8Bhopal Steels v Govind Lal Sahu & Others , it was held that the "apportionment of 

liability in case of multiple manufacturers would be determined on a case-to-case basis, 

where the commission would examine which component caused the defect, and 

whether adequate instructions/warnings were provided for proper use". Moreover, this 

arrangement shall be beneficial for those cases where goods are manufactures by 

different-different manufacturers compulsorily, for example, in the cases of automobiles 

etc. In many cases, the courts have tried to fix the liability of the manufacturers however, 

the need of the hour is to find that where the lapse had been made and to whom to make 

responsible in multiple manufacturers case. No doubt, these cases shall be challenging 

for the forum in future.

2.5. Product Liability in case of the 'Defective Product'
The product manufacturer or service provider' as the case may be, 'recall the goods 

voluntarily or they may withdraw the product or services from the market as the case 

may be'. However, the CPA, 2019 does not contain any provision, for voluntary recall. 

However, the recall process depends upon the 'specific industry/ product guidelines 

applicable to the recall process'. However, the recall of products or services "would not 

prevent the product manufacturer/ service provider from product liability actions 
9initiated due to harm caused by the products/services already in the market."  "The 

product manufacturer or 'service provider' may "also consider notifying the Central 

Consumer Protection Authority ("CCPA") the regulator responsible for administering and 
10enforcing the CPA 2019 regarding the defect identified and the recall process" . As the 

CCPA is actively working for the protection and promotion of the consumer Protection 
11Act and also issues guidelines from time to time ".  

CCPA can better protect the interest of the consumer through implementing the recent 

guidelines on Product liability.  Under the new rules, the CCPA may "pass orders 

directing recall of products post investigation, if there is sufficient evidence to establish 

violation of consumer rights or unfair trade practice by a person. However, no specific 

rules have been prescribed so far on recall procedures".

2.6. Mediation and the Product Liability

⁸2008, CPJ, 89, NC

⁹Nishith Desai, Frequently Asked Questions on Product Liability under the Consumer Protection Act, 2019, 

2020, available at FAQ-Consumer-Protection-Act-A5.pdf (nishithdesai.com)

¹⁰YashikaSarvaria, India Consumer Protection Act: Take Away, VGC Law firm, available at Consumer Protection 

Act, 2019: Key Takeaways - Dodd-Frank, Consumer Protection Act - India (mondaq.com)

¹¹Nishith Dessai, id.

As mediation has also been added under the CPA, 2019 as a unique and new feature. 
12Mediation.  Mediation can be used as a mean and method of dispute resolving process 

under the product liability claim. However, there is a possibility that mediation may be 

able to solve many disputes of product liability, if both the parties agree to refer their case 

for mediation and they are willing to solve the dispute amicably.
"The relevant consumer forum may refer a dispute to mediation in the event""both parties 

are amenable to the same". In case, the dispute is not resolved by 'way of mediation', the 

relevant consumer forum will continue to hear the dispute.
It shall be the duty of the mediator to submit the report of every mediation case to the 

appropriate consumer forum. 

3. 'Liability' under the Product Liability
There are various Liabilities explained in the case of the Product Manufacturers, Service 

Providers and the sellers. 

3.1 Liability of a Product Manufacturer
13Section 2(36) of the CPA, 2019, explains the definition of 'product manufacturer'  and 

14section 84 of the Act explains the liability of the Product Manufacturer.  As per the Act, 

"Product Manufacturer" means a person who
(i) "Makes any product or parts thereof; or
(ii)  assembles parts thereof made by others; or 
(iii) puts or causes to be put his own mark on any products made by any other person; or
(iv) makes a product and sells, distributes, leases, installs, prepares, packages, labels, 

markets, repairs, maintains such product or is otherwise involved in placing such 

product for commercial purpose; or 
(v) designs, produces, fabricates, constructs or re-manufactures any product before its 

sale; or 
(vi)  being a product seller of a product, is also a manufacturer of such product”
The simple analyses of the definition explains that 'product manufacturer' assembles 

any part which is prepared by others, or it may make any product or parts, he may also 

put his mark on the product which is made by others, Product manufacturer may make 

product or sell, labels etc. Product manufacturer may design, produce or remanufactures 

any product prior to its sale. If he is a product seller, even then the term of manufacturer 

shall be used for him/her under the section 2(36) of the CPA, 2019.
15 16Section 84 of the CPA, 2019   explains the "product liability of the product manufacturer   

in case the product contains a manufacturing defect or if the product is defective in 

design or if there is a deviation from manufacturing specifications or in case the product 

¹²Under section 37 the reference to mediation is mentioned as “At the first hearing of the complaint after its 

admission, or at any later stage, if it appears to the District Commission that there exists elements of a 

settlement which may be acceptable to the parties, except in such cases as may be prescribed, it may direct the 

parties to give in writing, within five days, consent to have their dispute settled by mediation in accordance 

with the provisions of Chapter V”.

¹³Section 2(36) of the CPA, 2019

¹⁴Section 84 of the CPA, 2019

¹⁵Section 84. (1) “A product manufacturer shall be liable in a product liability action, if— (a) the product 

contains a manufacturing defect; or (b) the product is defective in design; or (c) there is a deviation from 

manufacturing specifications; or (d) the product does not conform to the express warranty; or (e) the product 

fails to contain adequate instructions of correct usage to prevent any harm or any warning regarding improper 

or incorrect usage (2) A product manufacturer shall be liable in a product liability action even if he proves that 

he was not negligent or fraudulent in making the express warranty of a product.”

¹⁶Ibid.64 65
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any part which is prepared by others, or it may make any product or parts, he may also 

put his mark on the product which is made by others, Product manufacturer may make 

product or sell, labels etc. Product manufacturer may design, produce or remanufactures 

any product prior to its sale. If he is a product seller, even then the term of manufacturer 

shall be used for him/her under the section 2(36) of the CPA, 2019.
15 16Section 84 of the CPA, 2019   explains the "product liability of the product manufacturer   

in case the product contains a manufacturing defect or if the product is defective in 

design or if there is a deviation from manufacturing specifications or in case the product 

¹²Under section 37 the reference to mediation is mentioned as “At the first hearing of the complaint after its 

admission, or at any later stage, if it appears to the District Commission that there exists elements of a 

settlement which may be acceptable to the parties, except in such cases as may be prescribed, it may direct the 

parties to give in writing, within five days, consent to have their dispute settled by mediation in accordance 

with the provisions of Chapter V”.

¹³Section 2(36) of the CPA, 2019

¹⁴Section 84 of the CPA, 2019

¹⁵Section 84. (1) “A product manufacturer shall be liable in a product liability action, if— (a) the product 

contains a manufacturing defect; or (b) the product is defective in design; or (c) there is a deviation from 

manufacturing specifications; or (d) the product does not conform to the express warranty; or (e) the product 

fails to contain adequate instructions of correct usage to prevent any harm or any warning regarding improper 

or incorrect usage (2) A product manufacturer shall be liable in a product liability action even if he proves that 

he was not negligent or fraudulent in making the express warranty of a product.”

¹⁶Ibid.64 65
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does not conform to the express warranty or the product fails to contain adequate 

instructions of correct usage to prevent any harm or any warning regarding improper or 

incorrect usage".
The most important thing to note here is that a "product manufacturer shall be liable in a 

product liability action even if he proves that he was not negligent or fraudulent in 

making the express warranty of a product and if the manufacturer does not mention an 

adequate instruction on correct usage to prevent any harm or any warning regarding 

improper or incorrect usage". 
However, the product manufacturer shall not be liable, if it is proved that the employer 

had purchased the product for the use at his/her  workplace and the product 

manufacturer had categorically provided warnings or instructions to such employer. 
In case the "warning is issued related to the product and it was legally meant to be used 

or dispensed only by or under the supervision of an expert or a class of experts and the 

product manufacturer had employed reasonable means to give the 'warnings or 

instructions' for usage of such product to such expert or class of experts or in case the 

complainant, while using such product, was under the influence of alcohol or any 

prescription drug which had not been prescribed by a medical practitioner".
Moreover, a Product manufacturer shall not be liable "for failure to instruct or warn about 

a danger which is obvious or commonly known to the user or consumer of such product 

or which, such user or consumer, ought to have known, taking into account the 

characteristics of such product."

3.2 Liability of a Product Service Provider
A 'product service provider' under the CPA, 2019 is defined. Product Service Provider 

means a person who provides "a service in respect of any product. A product service 

provider shall be liable in a product liability action, if the service provided by him was 

faulty or imperfect or deficient or inadequate in quality, nature or manner of performance 

which is required to be provided by or under any law for the time being in force, or 

pursuant to any contract or otherwise; or if there was an act of omission or commission or 

negligence or conscious withholding any information which caused harm; or if the 

service provider did not issue adequate instructions or warnings to prevent any harm; 

and in case, the service did not conform to express warranty or the terms and conditions 

of the contract".
It is proposed that the Right to Repair may be included in under section 85 of the CPA, 

2019. As the definition of a product service provider is wider enough to cover services 

such as maintenance or repair where the service and the product are inherently related. 

3.3 Liability of a Product Seller 
"A product seller who is not a product manufacturer shall be liable in a product liability 

action, if he has exercised substantial control over the designing, testing, 

manufacturing, packaging or labelling of a product that caused harm". He shall also be 

liable; in case he has 'altered or modified the product and such alteration or modification 

was the substantial factor in causing the harm'. Further, the product seller shall also be 

held liable in case, the 'product has been sold by him' and the identity of product 

manufacturer of such product is not known. After discussing liability, it is necessary to 

discuss how these manufacturers and sellers can avoid the liability through the 

defences under the CPA, 2019.

3.4 Liability of a Foreign Manufacturers under the Consumer 

Protection Act, 2019
There are products which are offered by the foreign manufacturers. However, there is no 

specific clause in the CPA, 2019 to make the Foreign Manufacturers liable. However, if 

we make analyses of the CPA, it can be said that there is no distinction provided under 

the definition of 'Product Liability' for the domestic or foreign manufacturer. It means, the 

consumers may file a complaint before the consumer forum, for redressal against the 

domestic as well as the foreign manufacturers. As per the Act, the Consumer may 

approach the consumer forum for the redressal if the   cause if action arises and the place 

of jurisdiction may be considered a place where either party resides or where the usual 

course of business is carried on by the opposite party. The place of jurisdiction may 

include the place of residence of consumer or the work place of the consumer. Although, 

the distinction has not been made between the foreign as well as the domestic 

manufacturers, the main concern here is how the enforcement shall be initiated incase 

the forum decides a matter against the foreign manufacturers. 
Indian courts can not compel the foreign party to attend the proceedings and in their 

absence the decision of the court shall not be considered as impartial. Moreover, the 

execution of the decree shall be again an issue. 
Under such circumstances, the CPA, 2019 mentions a provision as under "the product 

seller would be liable in a product liability claim in the event it is not possible to effect a 

service of notice or process or warrant against the product manufacturer or the product 

manufacturer is not subject to the law in force in India or an order cannot be enforced 

against the product manufacturer". So, it means that the indemnity from the product 

manufacturer, who are exporters of the product, may be asked by the product sellers who 

shall be the importers, in case the product liability arose and paid by the product sellers 

in case of foreign goods. However, in case the liability arises in the cases of the fault at 

the part product seller, then the liability of foreign product manufacturer shall not arise 

and they shall not be obligated to indemnify the product seller.

4. Defenses under the CPA
Although there are various defenses available under the Product Liability. These are 

available to the Product Sellers, Manufacturers etc. Let us discuss in detail as under: 

4.1 Defenses Available to the Product Seller:
17There are some defenses available to the Product Seller under section 87(2).  The 

provision says that the 
(I)  "Product seller cannot be held liable if the product was misused, altered, or modified 

at the time of the harm."
(ii)  "If the Product seller has given the instructions to the employer who had purchased 

the product for his/her workplace then the Product seller shall not be liable". 
(iii)  "The Product Seller shall not be liable in case the product which has been sold was a 

component that was supposed to be used with another supplementary product and 

proper warning or instructions were provided by the product manufacturer. If the 

person, has suffered the harm due to the end product in which, the Product seller's 

one component was used, then the Liability of Product seller shall not be considered 

because he had sold just one part, or component or just some portion of material of it 

was used in making the finished product. Moreover, the finished product has caused 

the harm". 
(iv) "The Product seller shall not be liable in case; the proper warning has been issued 

¹⁷Consumer Protection Act, 2019.66 67
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does not conform to the express warranty or the product fails to contain adequate 

instructions of correct usage to prevent any harm or any warning regarding improper or 

incorrect usage".
The most important thing to note here is that a "product manufacturer shall be liable in a 

product liability action even if he proves that he was not negligent or fraudulent in 

making the express warranty of a product and if the manufacturer does not mention an 

adequate instruction on correct usage to prevent any harm or any warning regarding 

improper or incorrect usage". 
However, the product manufacturer shall not be liable, if it is proved that the employer 

had purchased the product for the use at his/her  workplace and the product 

manufacturer had categorically provided warnings or instructions to such employer. 
In case the "warning is issued related to the product and it was legally meant to be used 

or dispensed only by or under the supervision of an expert or a class of experts and the 

product manufacturer had employed reasonable means to give the 'warnings or 

instructions' for usage of such product to such expert or class of experts or in case the 

complainant, while using such product, was under the influence of alcohol or any 

prescription drug which had not been prescribed by a medical practitioner".
Moreover, a Product manufacturer shall not be liable "for failure to instruct or warn about 

a danger which is obvious or commonly known to the user or consumer of such product 

or which, such user or consumer, ought to have known, taking into account the 

characteristics of such product."

3.2 Liability of a Product Service Provider
A 'product service provider' under the CPA, 2019 is defined. Product Service Provider 

means a person who provides "a service in respect of any product. A product service 

provider shall be liable in a product liability action, if the service provided by him was 

faulty or imperfect or deficient or inadequate in quality, nature or manner of performance 

which is required to be provided by or under any law for the time being in force, or 

pursuant to any contract or otherwise; or if there was an act of omission or commission or 

negligence or conscious withholding any information which caused harm; or if the 

service provider did not issue adequate instructions or warnings to prevent any harm; 

and in case, the service did not conform to express warranty or the terms and conditions 

of the contract".
It is proposed that the Right to Repair may be included in under section 85 of the CPA, 

2019. As the definition of a product service provider is wider enough to cover services 

such as maintenance or repair where the service and the product are inherently related. 

3.3 Liability of a Product Seller 
"A product seller who is not a product manufacturer shall be liable in a product liability 

action, if he has exercised substantial control over the designing, testing, 

manufacturing, packaging or labelling of a product that caused harm". He shall also be 

liable; in case he has 'altered or modified the product and such alteration or modification 

was the substantial factor in causing the harm'. Further, the product seller shall also be 

held liable in case, the 'product has been sold by him' and the identity of product 

manufacturer of such product is not known. After discussing liability, it is necessary to 

discuss how these manufacturers and sellers can avoid the liability through the 

defences under the CPA, 2019.

3.4 Liability of a Foreign Manufacturers under the Consumer 

Protection Act, 2019
There are products which are offered by the foreign manufacturers. However, there is no 

specific clause in the CPA, 2019 to make the Foreign Manufacturers liable. However, if 

we make analyses of the CPA, it can be said that there is no distinction provided under 

the definition of 'Product Liability' for the domestic or foreign manufacturer. It means, the 

consumers may file a complaint before the consumer forum, for redressal against the 

domestic as well as the foreign manufacturers. As per the Act, the Consumer may 

approach the consumer forum for the redressal if the   cause if action arises and the place 

of jurisdiction may be considered a place where either party resides or where the usual 

course of business is carried on by the opposite party. The place of jurisdiction may 

include the place of residence of consumer or the work place of the consumer. Although, 

the distinction has not been made between the foreign as well as the domestic 

manufacturers, the main concern here is how the enforcement shall be initiated incase 

the forum decides a matter against the foreign manufacturers. 
Indian courts can not compel the foreign party to attend the proceedings and in their 

absence the decision of the court shall not be considered as impartial. Moreover, the 

execution of the decree shall be again an issue. 
Under such circumstances, the CPA, 2019 mentions a provision as under "the product 

seller would be liable in a product liability claim in the event it is not possible to effect a 

service of notice or process or warrant against the product manufacturer or the product 

manufacturer is not subject to the law in force in India or an order cannot be enforced 

against the product manufacturer". So, it means that the indemnity from the product 

manufacturer, who are exporters of the product, may be asked by the product sellers who 

shall be the importers, in case the product liability arose and paid by the product sellers 

in case of foreign goods. However, in case the liability arises in the cases of the fault at 

the part product seller, then the liability of foreign product manufacturer shall not arise 

and they shall not be obligated to indemnify the product seller.

4. Defenses under the CPA
Although there are various defenses available under the Product Liability. These are 

available to the Product Sellers, Manufacturers etc. Let us discuss in detail as under: 

4.1 Defenses Available to the Product Seller:
17There are some defenses available to the Product Seller under section 87(2).  The 

provision says that the 
(I)  "Product seller cannot be held liable if the product was misused, altered, or modified 

at the time of the harm."
(ii)  "If the Product seller has given the instructions to the employer who had purchased 

the product for his/her workplace then the Product seller shall not be liable". 
(iii)  "The Product Seller shall not be liable in case the product which has been sold was a 

component that was supposed to be used with another supplementary product and 

proper warning or instructions were provided by the product manufacturer. If the 

person, has suffered the harm due to the end product in which, the Product seller's 

one component was used, then the Liability of Product seller shall not be considered 

because he had sold just one part, or component or just some portion of material of it 

was used in making the finished product. Moreover, the finished product has caused 

the harm". 
(iv) "The Product seller shall not be liable in case; the proper warning has been issued 
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regarding the use of product under the supervision of an expert. Proper and 

reasonable means should have been used by the product seller to bring this clause 

into the notice of the purchaser only then the Product seller may avoid a liability 

under this situation".
(v)  "The product seller may not be held liable in case the product has been used by the     

complaint in the situation of intoxication like alcohol or drug, which is not 

authorized by the medical practitioner".
In the above-mentioned situations, the liability may be avoided by the product seller 

under section 87(2). However, under the recent guidelines issued by the CCPA the 

provision of penalties had been included if the product has been found defective. 

4.2 Defense for Company in case of Product Liability
In case the product is safe and company has to produce evidence for that then the 

manufacturer can provide: 
I. "Documents demonstrating that the product is as per standards prescribed by law 

e.g. standards prescribed under the Medical Device Rules, 2017 in the case of 

medical devices; 
ii. Documents demonstrating the product is in compliance with the standards 

prescribed under law or by organisations such as the Bureau of Indian Standards, 

International Standards Organisation or the International Electro-technical 

Commission; 
iii. Independent test reports demonstrating the quality of the product; 
iv. Expert evidence on the cause and effect of the defect in the product or cause of the 

harm caused (e.g., consumer negligence); 
v. A copy of the agreement between the manufacturer and complainant capturing the 

terms of sale and any warranties made in respect of the product; 
vi. A copy of the manufacturing specifications to demonstrate there is no deviation 

between the product sold to the complainant and the manufacturing specifications; 
vii. A copy of the warranty to demonstrate the product conforms to the express 

warranty provided in respect of the product; and 
viii. User manuals/instructions/label design to demonstrate adequate warnings and 

usage instructions were provided in respect of the product."

5. Waiver Clause and Product Liability
If a consumer waives off his claim under the contract, it shall be termed as an unfair 

18contract. "The definition of unfair contract   under the CPA 2019 is broad and covers the 

imposition of unreasonable conditions that puts a consumer at a disadvantage. Given 

this, a waiver of claims under the CPA 2019 may be construed as an unfair contract". 

Moreover, "agreements in restraint of legal proceedings i.e. an agreement in which any 

party "is restricted absolutely from enforcing his rights under or in respect of any 

contract, by the usual legal proceedings in the ordinary tribunals, or which limits the 

time within which he may thus enforce his right" is void under the Indian Contract Act, 
191872  and therefore unenforceable". 

“The question of waiver of claims is yet to be tested before a court of law. Therefore, any 

contractual language regarding waiver of product liability claims should be examined 

¹⁸“Section 2(46) "unfair contract" means a “contract between a manufacturer or trader or service provider on 

one hand, and a consumer on the other, having such terms which cause significant change in the rights of such 

consumer”

¹⁹Section 28, Indian Contract Act, 1872

closely to prevent unenforceability either from a CPA 2019 or an Indian contract law 

perspective."

6. Remedies available under the Product Liability
In case the Product liability arises under the CPA, 2019, and the 'harm' caused is proved 

then the consumer commission is empowered to grant compensation as well as to issue 

directions to the 'product manufacturer', 'product service provider' and 'product sellers' 
20under the CPA, 2019.  Further the direction for the removal of defect in goods and 

services may be ordered or the remedy to replace the defective goods with brand new 

goods, free from defect may be ordered. The price of the goods may also be refunded for 

goods and the order of interest may also be decided. As per the new guidelines, the 

hazardous goods should never be offered for sale. "The CCPA may also direct the 

manufacturers and sellers not to offer the hazardous goods for sale and to cease the 

hazardous goods if it is being offered in the market. In some cases, where the harm has 

happened to the large group of people due to the hazardous goods or defective goods, 

then the compensation must be determined by the consumer forum very carefully as it is 

basically a concern and question of the protection and redressal of the consumer 
21forum."

7. Penalties 
There are penalties mentioned under the Act as well. It states that the consumer may get 

the remedy if the product is found defective as per the provisions of the CPA, 2019. 

Moreover, the right to replace the goods and the defect removal are other options 

available to the consumer under the CPA, 2019 . In some cases, the seller may be asked 

to return the price with interest as well. However, as per the discretion of the 

commission, the damages for the negligence may also be awarded in exceptional cases. 

8. Conclusion
After discussing these different issues and aspects under the Product liability, one thing 

is sure that it is definitely going to help and consumers. As the liability of the service 

provider, manufacturer and the sellers has been fixed. Although certain issues are yet to 

be seen how the consumer commission are going to handle the foreign retailers or 

exporters liability in case of harm cause to the consumers. However, it is positive step 

taken by the CCPA to issue the guidelines to clear the rules and regulations related to the 

product liability. 
However, many rules related to the filing of the complaint with two years from the date of 

the case of action shall remain the same. That is the law of limitation, summoning, and 

execution etc. 
It is important to see how the Service providers make use of the provisions of the CPA, 

2019 and follow the guidelines issued by the CCPA, however, the commission also have a 

duty to decide and also ensure the execution of the decisions so that the letter and spirit 

of the Act may be maintained. No doubts, the provisions available under Product liability 

and the Mediation process is definitely going to support the consumer to solve their 

disputes amicably and outside the court settlement shall ensure the time saving and 

unnecessary delay. 

²⁰Nishith Desai Associates,Frequently Asked Questions on Product Liability under the Consumer Protection 

Act, 2019, 2020, available at FAQ-Consumer-Protection-Act-A5.pdf (nishithdesai.com) (Last visited on 10-10-

2022).

²¹R.K Gupta, Medico Legal Issues, June, 2020 available at Medicolegal issues | DR P K GUPTA MD 
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regarding the use of product under the supervision of an expert. Proper and 

reasonable means should have been used by the product seller to bring this clause 

into the notice of the purchaser only then the Product seller may avoid a liability 

under this situation".
(v)  "The product seller may not be held liable in case the product has been used by the     

complaint in the situation of intoxication like alcohol or drug, which is not 

authorized by the medical practitioner".
In the above-mentioned situations, the liability may be avoided by the product seller 

under section 87(2). However, under the recent guidelines issued by the CCPA the 

provision of penalties had been included if the product has been found defective. 

4.2 Defense for Company in case of Product Liability
In case the product is safe and company has to produce evidence for that then the 

manufacturer can provide: 
I. "Documents demonstrating that the product is as per standards prescribed by law 

e.g. standards prescribed under the Medical Device Rules, 2017 in the case of 

medical devices; 
ii. Documents demonstrating the product is in compliance with the standards 

prescribed under law or by organisations such as the Bureau of Indian Standards, 

International Standards Organisation or the International Electro-technical 

Commission; 
iii. Independent test reports demonstrating the quality of the product; 
iv. Expert evidence on the cause and effect of the defect in the product or cause of the 

harm caused (e.g., consumer negligence); 
v. A copy of the agreement between the manufacturer and complainant capturing the 

terms of sale and any warranties made in respect of the product; 
vi. A copy of the manufacturing specifications to demonstrate there is no deviation 

between the product sold to the complainant and the manufacturing specifications; 
vii. A copy of the warranty to demonstrate the product conforms to the express 

warranty provided in respect of the product; and 
viii. User manuals/instructions/label design to demonstrate adequate warnings and 

usage instructions were provided in respect of the product."

5. Waiver Clause and Product Liability
If a consumer waives off his claim under the contract, it shall be termed as an unfair 

18contract. "The definition of unfair contract   under the CPA 2019 is broad and covers the 

imposition of unreasonable conditions that puts a consumer at a disadvantage. Given 

this, a waiver of claims under the CPA 2019 may be construed as an unfair contract". 

Moreover, "agreements in restraint of legal proceedings i.e. an agreement in which any 

party "is restricted absolutely from enforcing his rights under or in respect of any 

contract, by the usual legal proceedings in the ordinary tribunals, or which limits the 

time within which he may thus enforce his right" is void under the Indian Contract Act, 
191872  and therefore unenforceable". 

“The question of waiver of claims is yet to be tested before a court of law. Therefore, any 

contractual language regarding waiver of product liability claims should be examined 

¹⁸“Section 2(46) "unfair contract" means a “contract between a manufacturer or trader or service provider on 

one hand, and a consumer on the other, having such terms which cause significant change in the rights of such 

consumer”

¹⁹Section 28, Indian Contract Act, 1872

closely to prevent unenforceability either from a CPA 2019 or an Indian contract law 

perspective."

6. Remedies available under the Product Liability
In case the Product liability arises under the CPA, 2019, and the 'harm' caused is proved 

then the consumer commission is empowered to grant compensation as well as to issue 

directions to the 'product manufacturer', 'product service provider' and 'product sellers' 
20under the CPA, 2019.  Further the direction for the removal of defect in goods and 

services may be ordered or the remedy to replace the defective goods with brand new 

goods, free from defect may be ordered. The price of the goods may also be refunded for 

goods and the order of interest may also be decided. As per the new guidelines, the 

hazardous goods should never be offered for sale. "The CCPA may also direct the 

manufacturers and sellers not to offer the hazardous goods for sale and to cease the 

hazardous goods if it is being offered in the market. In some cases, where the harm has 

happened to the large group of people due to the hazardous goods or defective goods, 

then the compensation must be determined by the consumer forum very carefully as it is 

basically a concern and question of the protection and redressal of the consumer 
21forum."

7. Penalties 
There are penalties mentioned under the Act as well. It states that the consumer may get 

the remedy if the product is found defective as per the provisions of the CPA, 2019. 

Moreover, the right to replace the goods and the defect removal are other options 

available to the consumer under the CPA, 2019 . In some cases, the seller may be asked 

to return the price with interest as well. However, as per the discretion of the 

commission, the damages for the negligence may also be awarded in exceptional cases. 

8. Conclusion
After discussing these different issues and aspects under the Product liability, one thing 

is sure that it is definitely going to help and consumers. As the liability of the service 

provider, manufacturer and the sellers has been fixed. Although certain issues are yet to 

be seen how the consumer commission are going to handle the foreign retailers or 

exporters liability in case of harm cause to the consumers. However, it is positive step 

taken by the CCPA to issue the guidelines to clear the rules and regulations related to the 

product liability. 
However, many rules related to the filing of the complaint with two years from the date of 

the case of action shall remain the same. That is the law of limitation, summoning, and 

execution etc. 
It is important to see how the Service providers make use of the provisions of the CPA, 

2019 and follow the guidelines issued by the CCPA, however, the commission also have a 

duty to decide and also ensure the execution of the decisions so that the letter and spirit 

of the Act may be maintained. No doubts, the provisions available under Product liability 

and the Mediation process is definitely going to support the consumer to solve their 

disputes amicably and outside the court settlement shall ensure the time saving and 

unnecessary delay. 
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The burden is on the Manufacturers, Sellers and service providers to understand the 

provisions of the CPA, 2019 and to provide the best services to the consumers. The cases, 

where consumers choose the waver of their right to approach the court shall not be 

considered in case the consumer suffers harm as the contract to waive the legal right is 

against the provisions of constitution, Moreover, any contract to avoid legal right is void 

and is not enforceable under the court of law.  
However, it is hoped that the penalties under the Product liability shall also play a 

relevant part as it shall make a deterrence effect for those who deliberately exploit the 

consumers.
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Abstract

Live-in relationship is relatively a new phenomenon for the Indian society. There has been an on-

going debate on live-in relationship as the concept strikes the very spirit so called societal morality 

in India. The Indian judiciary has always interpreted the law in the favor of Live-in relationship 

therefore it becomes vital to protect the partners in case of any kind of violence witnessed in such 

relationships. Although Domestic violence is very widespread, buthas mostly gone unnoticed by the 

general population. The Act seeks to reduce domestic abuse offences involving women who are 

legally married or who are in relationships that resemble marriage, such as live-in relationships. 

The work aims to mainly focus on the various aspects of live-in relationship with a special reference 

to Domestic violence in live-in relationship in India.

Keywords:  Live-in relationship,Domestic violence, Cohabitation, Marriage.

1. Introduction
Cohabitation or Live-in relationship is a setup in which two consenting individuals 

comprising of male and female decides to live together without tying the knot of 

marriage. Such kind of relationship are getting more and more prevalent in the society as 

the young generations finds such relationship to be much suitable to their living 

conditions. The fact that such relationship are increasing in number but still such 

relationship is not governed by any specific law in India. 
The concept of live-in relationship does not have a specific law in Indiaand there is no 

specific statute related to it. The rights and responsibilities of parties in a live-in 

relationship as well as the legal liability of any children they may have are not defined by 

any laws. The legality of these kinds of relationships is also unknown because there is no 

statutory definition of a live-in relationship. Under Indian law, no rights or obligations 

are conferred upon the participants to a live-in relationship. However, the court has 

thrown some light on the idea of a live-in relationship in a number of rulings. Despite the 

fact that the law is still unclear on the legal standing of these relationships, some rights 

have been established by interpreting and amending the current legislation to forbid the 

improper use of these ties.

2. Live-in Relationship and Law in India
Live-in relationship has occupied a legal position in many Indian laws by judicial 

interpretation granting legal status to live-in relationship. As in Khushboo v. 
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