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Abstract

The environment concerns are today at the world's development agenda and the Government of
India is taking cue from such developments as it wants its corporate sector to be in synchrony with
all the applicable standards which is meritorious and a much needed initiative that needs to be put
into practice in the current context.

The economy of a nation is driven by the environmental, natural resources and continued
sustainability efforts. To create a balance between the human needs and holistic environmental
protection and conservation has been at the forefront on SD debate.

The well known NEP (National Environmental Policy, 2006 of the MOEF) to strengthen the
constitutional provisions for environmental protection, the judicial interpretation of Article 27 by
addressing main stream environmental concerns of conservation protection from degradation of
the livelihood resources and the NVC (Non-violation complaints) on SERB (Science and
Engineering Research Board) notified by the Ministry of Corporate Affairs focusing on the
framework guidelines for voluntary responsible conduct of business, irrespective of the size, sector
or situation and investment in India are presently operational.

The paper is an attempt to analyze the need to implement a policy whereby the corporate
environmental responsibility (CER) is enhanced simultaneously spearheading the sustenance of
the much debated sustainability.
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INTRODUCTION

The institutionalization of the corporate environmental responsibility requires not a
standalone law or legislation that mandates such a requirement but a proactive,
progressive and environment conscious work force right from the top-management.

It is but common knowledge that the policy exists and the bare minimum required
compliances are seldom met with and this phenomenon is a global occurrence of the
various means and methods resorted to flout or find a way around, often looking for the
loop-hole in the laws that govern such a responsibility by the corporate sector. The HSE
(health, safety and environment) norms which are stipulated for the employee welfare
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and wellbeing are not a charity service by the employer but a fundamental right of the
employee imbibed in one's basic right to life.

The corporate environmental responsibility’ (CER) is the way ahead and a big learning
curve for most of us in the current era of the global pandemic which is somewhere and
somehow related to the environmental negligence by the corporate sector, in handling of
the microorganism which led to a wide-spread chaos claiming more lives globally than
imagined.

The author shall not deviate into the probability of the occurrence of the same owing to
the backlash of a certain specific sector, perhaps the pharmaceutical industry as
debated upon nor delve into the permutations and combinations of the world
econometrics and the conflict of interest between the warring or yet to be warring global
super powers.

Corporate Environmental Responsibility CER

The institutionalization of a policy on the environmental responsibility to be taken up by
the corporate in all the sectors irrespective of the size and return of the industry is
quintessential in prioritizing life at the grass-root and environment at large.

The present crisis (pandemic) of 2020 and the global lockdown is an eye opener on global
environmental cleaning. Human life has been at stake and danger at the hands of a virus
for which a vaccine is in the making. However, the eye opener is that the
anthropocentrism of the human race was forced to open its eyes once again to the need
and importance of eco-centrism where in we witnessed within two months the largest
Ozone hole being healed, completely closed.’

We as world citizens have been globally spending on environmental protection right
from the Earth Summit, hosting a myriad of conventions, signing multitude of protocols
and yet without cleaning and cleansing our surrounding which went into an auto-repair
mode with minimalistic human interference.

What we lost in two months economically perhaps we gained environmentally with the
complete cleaning of the ecosystem which almost became an automated process. The
Economic Data analysis on this aspect would be a study in itself. On a lighter vein, may
be owing to this proven fact it may strongly be suggested that there shall be an annual
Global lockdown for two months for a sustainable healthy planet. The idealism may
however be extended through the Corporate Environmental responsibility as a policy.

The policy on Corporate Environmental Responsibility (CER) is proposed to streamline
the process and enhance, envisage and enrich the postulates of the existent policies
pertaining to the safeguard and enrichment of the environment so as to strengthen
environmental actions and access & identify, monitor & assess, document and analyze
the impact of various business activities spread across a myriad of sectors inclusive of
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the various operational functionalities in manufacturing, logistics and supply chain,
education and medicine in the international domain in general and the country in
specific.

The proposed Corporate Environmental Responsibility (CER) policy guideline®, focusing
onthe 3Si.e. size, scale and scope of the organization, gives room for fine manipulations
as it does not impose or mandate but suggests integration and promotion of self
regulation of the legal aspects of environmental regulations, compliances and laws with
a commitment for allocation of funds and personal for its implementation, aligning the
organizations promotion as being environmental complaint to enable perhaps the ease
of acquisition of global certification such as ISO 14001 and OHSAS 18001.

The environment ministry in India has firmed up guidelines that will require every
corporate seeking green clearance to set aside up to 2% of its capital investment for
Corporate Environment Responsibility (CER).”

In 2018, the guidelines made it mandatory for companies to set aside funds for CER over
and above what is required for executing the environment management plan in a project
affected area.’

While Brownfield (expansion) projects would be required to earmark 0.125% to 1% of
additional capital investment for CER purposes, the slab for green-field projects ranges
from 0.25% to 2% of the capital investment. The exact quantum, officials said, will be
decided for every project by the Expert Appraisal Committee when it comes up for green
clearance.

Much debated and deliberated upon by the members of the corporate affairs and
commerce, the corporatization or rather institutionalisation of the environmental
responsibility has a direct and tremendous impact on the environment impact
assessment procedures which need to be robust and mandated failing which there
cannot be an efficient and effective enforceability of the policy pertaining to the
environmental responsibility thrust on the corporate sector irrespective of the industrial
functionality.

Environment is a global concern and the norms for safe, secure and sustainable
environment ought to be treated with the fundamental right to life as decided in many an
Apex Courtjudgment’ and should not be based on the 3S philosophy. The defined targets
for reduced emission, discharges and treatment of generated wastes should be regularly
monitored for efficiency and performance.

In Subhash Kumar vs. State. of Bihar (1991) 1 SCC 598 the Supreme Court held that right
to life is a fundamental right under Art. 21 of the Constitution and it include the right to

“http://environmentclearance.nic.in/writereaddata/public_display/circulars/OIEBZXV J_CER%200M%200105
2018.pdf Last visited on 10-10-2020
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enjoyment of pollution free water and air for full enjoyment of life. If anything endangers
or impairs that quality of life in derogation of laws a citizen has recourse to Art.32 of the
Constitution for removing the pollution of water or air which may be detrimental to life.

In Shanti Star Builders vs. Narayan Totame,’ the Supreme Court held that right to life is
guaranteed in a civilized society would take within its sweep the right to food, the right
to clothing, the right to decent environment and a reasonable accommodation to live in.

There have been many cited instances where in the criminal corporate liability was
established by the Indian Courts with respect to the environmental damage, destruction
and degradation. This aspect has been established in many a judgment of the various
CourtsinIndia.

Not delving deep into the individual decisions in the cases of the Uttar Pradesh Pollution
Control Board v. Mohan Meakins Ltd.”, UPPCB v. Modi Distellery and others', K.K.Nandi
v. Amitabha Banerjee', Mohmud Ali v State of Bihar”, N.A.Phalkiwala and another v.
M .PPradushan Niwaran,” Haryana State Board v. Jai Bharat Wooleen Furnishing
Works™ the individual presiding courts in India have slapped notices and fines where in
the corporate criminal liability was established. This throws light on the re-enforcement
a mandated policy would receive in the law of the land where by the principles of
environmental jurisprudence and justice are imbibed in the constitutional framework.

SUGGESTIONS & CONCLUSION

The policy should be tweaked and so drafted such that the awareness of the
repercussions on acts against the environment is to become an inherent belief in the
organization. The organizations, through the implementation of the policy, with the
required amendments, should comprehend the extent, nature and scope of the damage
on the non- compliance to specified standards while focusing not only on the local
occupational health and safety but the global impact of the act. The Hindustan Polymer
gas leak in Visakhapatnam®, on the 7th of May 2020, during the peak of the COVID-19
pandemic, the latest of the incidents to be added to the many criminal negligent acts of
the management and the non-compliance of the standards leading to not only wide-
spread damage to the environment along with hazard to life at large are an index that
reflect on the lack of seriousness on the legal enforceability mechanism and hence this
can be brought about by a mandated policy that ensures such accidents or incidents to
be precise donot occur.
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The draft CER policy can be an excellent initiative on the part of the government only if it
isprudently implemented with transparent policies for review, repair and regeneration.

For environment safe guard, incorporation of the requirement of a facility manager
should not be confined to the representation on the organizational structure but should
be a ramified act of incorporating regular monitoring measures for improvisation and
incorporation of changes, so as to conserve energy and preserve the environment.

The proposal is a proactive and viable solution to many as an environmental concern but
is evident by the constraints, challenges, its implementation and its back of power of
prosecution against crimes committed against the environmental dis-incentivization
and review of non- compliances have to be mandated for an effective Corporate
Environmental Performance (CEP) that ought to be incorporated in the annual report of
the organization. The compliance to guidelines may be made mandatory but monitoring
and thorough implementation of the same is subject to acquisitions of certifications,
which necessarily may not be through transparent means.”

Mere identification of information on non- complying aspects of efficiency and
effectiveness, vain promises of future action and formulation of policies on paper with
little or no practical implementation may be the attire donned by the CER policy for
projects and activities of the corporate sphere; it is being an offshoot of the fiasco CSR.
The draft CER policy to be proposed and implemented may not see this result, if required
non diplomatic and unbiased amendments were incorporated with judicious prudence.
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